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DECI SI ON AND ORDER

This case arose from an application for |abor certification
on behalf of alien, Judith Alonzo ("Alien") filed by Enployer,
Carol Martz ("Enployer™") pursuant to 212(a)(5)(A) of the
| mmi gration and Nationality Act, as anended, 8 U.S.C.
1182(a)(5)(A) (the "Act"), and the regul ati ons pronul gat ed
t hereunder, 20 CFR Part 656. The Certifying Oficer ("CO') of
the U. S. Departnent of Labor, San Francisco, California denied
the application, and the Enployer and Alien requested review
pursuant to 20 CFR 656. 26.

Under 212(a)(5) of the Act, an alien seeking to enter the
United States for the purpose of performng skilled or
unskill ed | abor may receive a visa if the Secretary of Labor
("Secretary") has determ ned and certified to the Secretary of
State and to the Attorney General that (1) there are not
sufficient workers who are able, willing, qualified and



avai lable at the tinme of the application and at the place
where the alien is to performsuch |abor; and, (2) the

enpl oynent of the alien will not adversely affect the wages
and wor ki ng conditions of the U S. workers simlarly enployed.

Empl oyers desiring to enploy an alien on a permanent basis
must denonstrate that the requirenments of 20 CFR, Part 656
have been met. These requirenents include the responsibility
of the Enployer to recruit U S. workers at the prevailing wage
and under prevailing working conditions through the public
enpl oynment service and by other neans in order to nake a good
faith test of U S. worker availability.

The follow ng decision is based on the record upon which
the CO denied certification and the Enployer's request for
review, as contained in an Appeal File ("AF"), and any witten
arguments of the parties.

STATEMENT OF THE CASE

On July 31, 1998, the Enployer filed an anmended application
for labor certification to enable the Alien to fill the
position of Cook, Donestic Service in its private hone.

The duties of the job offered were described as foll ows:

“The cook will prepare all neals for the fam |y hone and
for business dinners and entertaining in the famly home. WII
pl an nenus and cook neals in accordance with the recipes and
requests of the enployers. WIIl serve neals and foods
tastefully. WIIl prepare neats, vegetables, sal ads, soups, and
sauces from scratch. WIIl clean kitchen and cooking utensils.”

Two years experience in the job was required. Wages were
$538. 80 per week. The applicant supervises 0 enpl oyees and
reports to the Omer of Home. (AF-10-98)

On April 27, 2001, the CO issued a NOF denying certifi-
cation. The CO citing Section 656.20(c)(8) found that the job
opportunity may not have been open to U S. workers.
Specifically, the CO stated that the application did not
contai n enough information to determ ne whether the position
of Donestic Cook actually exists in Enployer’s household or
whet her it was created solely for the purpose of qualifying
the alien as a skilled worker under current inmmgration |aw.
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To qualify as a bona fide opportunity, rebuttal evidence at a
m ni mum nmust i ncl ude docunmentation of the foll ow ng:

(1) nunber and length of time to prepare neals; (2) work
and/ or school schedul es of househol d nmenbers; (3)

entertai nment schedule for previous 12 nonths in detail; (4)
how children will be cared for during parental absences;
(5)any special dietary circunstances; (6) percent of

di sposabl e i ncome to paynent of salary and proof of incong;
(7) details of any other household workers; (8) if the
position is new, what circunstances necessitates it. Secondly,
ni ne applicant resunmes were forwarded to Enpl oyer. The

evi dence that had been provided was not convincing that
efforts to contact applicants was nmade within 14 day
“reasonabl e” period. (AF-6-9)

On May 21, 2001, Enployer forwarded its rebuttal through
counsel contending that the job was a bona fide job
opportunity. The two page |letter stated the need for two neals
per day, mninmum adult work schedules fromearly norning
until evening; business entertainment three tines per nonth
approxi mately; that there were three children aged 15, 14 and
6, the older two of whom would take care of the younger when
parents were not home; the inconme clearly covered the salary
requi renents of a cook. The position was new, but the
requi renments of two high level entertainnment industry
positions dictated the need for a cook. Enployer stated
further: “The enpl oyer made a bona fide effort to contact al
applicants in a tinely fashion. Al attenpts to contact
applicants was made well within the fourteen day receipt of
the resunes. Contact was nmade by tel ephone with all but three
of the nine applicants. All six contacted indicated that they
were either not interested in the position or did not satisfy
the m ni mum requi renents. Repeated nessages were |eft on the
answering machines of M. Rivera and M. Tyson during
different tinmes of day and on many days with no reply. M.

Al unowski was the only one that could not be reached and a
letter was sent to himw thin 14 days of receipt for his
resunme, but he never responded. (Attached is a copy of the
letter to M. Alunowski and a detailed report of the results
of interviews with the nine applicants.)” (AF-4-5)

On June 15, 2001 the CO issued a Final Determ nation
denying certification, stating that the enployer did not
provi de the requested docunmentation to support attenpts to
contact the U. S. applicants. The NOF contai ned exanpl es of
types of docunentation required including dates of tel ephone
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contact; tel ephone bills highlighting the applicants’

t el ephone nunbers; and the name and nunber of the persons who
did the telephoning or mailing. The CO stated: “The enpl oyer
did not provide additional information to support the
previously submtted recruitnent results... The rebuttal did
not add any additional information regarding the tel ephone
contact of the applicants. Al of the applicants who were
contacted by tel ephone or had nessages left on their answering
machi nes had area codes that were outside of the enployer’s
area code. Each of these calls would be recorded on the

enpl oyer’s tel ephone bill. The enployer did not include any
supporting docunentation to denonstrate that the letter to
Konrad H. Al unowski was mailed within the 14 days after
recei pt of the resune or as soon as possible...”(AF-2-3)

On July 24, 2001, the Enployer’s request for review of
deni al of | abor certification was received by the CO and | ater
forwarded to this office. (AF-1)

DI SCUSSI ON

The enpl oyer has the burden of persuasion on the issue of
lawful rejection of U S. workers. Cathay Carpet MIIl, Inc.
1987-1 NA- 161 (Dec. 7, 1988)(en banc) Although witten
assertions constitute docunmentation that nust be considered
under Gencorp, 1987-1NA-659 (January 13, 1988)(en banc), bare
assertions w thout supporting evidence are generally
insufficient to carry an enployer’s burden of proof. Sang
Chung I nsurance Agency, 2000-1NA-259 (January 11, 2001) The
good faith requirenent in recruiting efforts is not set forth
in the regulations, but is inplicit. H C. LaMrche
Enterprises, Inc., 1987-1NA-607 (Oct. 27, 1988)

Clearly, Enployer here did not provide the docunentation
required by the COto denonstrate that a good faith effort was
made to recruit U S. applicants. G ven the | arge nunber of
apparently available U S. workers, Enployer had an obligation
to denonstrate that he had properly and tinmely foll owed up
with those applicants. This Enployer failed to adequately do.
The CO acted reasonably in denying certification.



ORDER

The Certifying Oficer's denial of l[abor certification is
AFFI RVED.

For the Panel:

A
JOHN C. HOLMES
Adm ni strative Law Judge

NOTICE OF OPPORTUNITY TO PETITION FOR REVIEW: This Decison and Order will
become the find decison of the Secretary unless within twenty days from the date of service a party
petitions for review by the full Board. Such review is not favored and ordinarily will not be granted
except (1) when full Board consideration is necessary to secure or maintain uniformity of its decisons,
or (2) when the proceeding involves a question of exceptiona importance. Petitions must be filed with:

Chief Docket Clerk

Office of Administrative Law Judges
Board of Alien Labor Certification Appeals
800 K Street, N.W.

Suite 400

Washington, D.C. 20001-8002

Copies of the petition must also be served on other parties and should be accompanied by awritten
atement setting forth the date and manner of service. The petition shal specify the basis for requesting
full Board review with supporting authority, if any, and shal not exceed five double-gpaced pages.
Responses, if any, shdl be filed within ten days of service of the petition, and shal not exceed five
double-spaced pages. Upon the granting of a petition the Board may order briefs.



